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ESSAY
PLAYING RACE CARDS: CONSTRUCTING A PROACTIVE DEFENSE OF AFFIRMATIVE ACTION
Kimberle Crenshaw*

INTRODUCTION

On behalf of the African American Policy Forum ("AAPF"), I am
pleased to participate in this symposium as a co-sponsor and contributor.
The AAPF, who together with Fairness and Accuracy in Reporting (FAIR)
and the Women's Roundtable constitute the Women's Media Initiative, believes that events such as these are critical in efforts to map strategies for
intervening in public debates surrounding affirmative action and a host of
related issues such as welfare reform, racial profiling, the prison industrial
complex, and the concentration of wealth, just to name a few. As one of
many organizations that have taken up the defense of affirmative action,
our particular focus is on challenging the way affirmative action is framed
in the media. For example, Luke Harris critiqued the almost routine labeling of affirmative action policies as "preferences" while Janine Jackson analyzed the manner in which media coverage of affirmative action remains
disconnected from ongoing patterns of discrimination and exclusion. Both
of these tendencies function to undermine the most powerful defenses of
affirmative action, those that recognize affirmative action as a set of policies that function to equalize opportunity in the face of ongoing patterns of
exclusion. Incorporating the critiques such as those set forth by Luke Harris and Janine Jackson are essential elements to any strategy aimed at shifting the debate and moving forward. Since the charge on this panel is to
consider where we go from here, I want to pick up on my colleagues' earlier contributions and think out loud about where we stand in this debate
and what we might do to strengthen our position in it.

*

Professor of Law, Columbia University Law School and University of California at Los

Angeles School of Law. Co-Founder, African American Policy Forum. This essay is based in
part on Comments delivered at a Symposium on affirmative action held at Columbia Law School
on January 16, 1999. This event was co-sponsored by the Center for Constitutional Rights and
the African American Policy Forum. See Affirmative Action Symposium: Mapping Out the Debate and Developing New Strategies, 16 NATL. BLACK L.J. 215 (1999).
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From the anti-affirmative action initiatives in Washington' and California2 to the Hopwood decision in Texas 3 and the pending suit against the
University of Michigan 4 , the message is clear that the corpus of affirmative
action policies is in crisis. Those of us who support affirmative action seem
to be stricken by a certain paralysis precluding us from effectively defending these policies. Fear that the outcome is somehow inevitable seems
widespread; most seem to believe that it's only a matter of time before the
plug is pulled and affirmative action as we know it will exist no more. This
sense of inevitability has sapped the creativity and energy of allies in the
institutions most immediately damaged in the affirmative action wars in
California, in Texas, and no doubt in Washington 5 as well. Surveying the
destruction around them, some who have conceded defeat have found perverse comfort in the notion that they will find themselves once again in the
mainstream as anti-affirmative action sentiment plunders its way across the
country. By questioning this sense of inevitability, I don't mean to underestimate the crisis facing us because the threat is formidable, but we should
not confuse a grave situation with a hopeless one.
THE OPPONENTS HAND

We need a sober assessment of what we hold in our hands, what our
opponents hold in theirs, and a strategy for playing our hand in an expert
way. You might catch here some hint of that grating metaphor that was
1. The state of Washington's Initiative 200 passed in November of 1998 with 59% of Washington voters opting to abolish "racial preferences." See John Hughes, Backers Plan to Extend
Racial-PreferencesBans, ANCHORAGE DAILY NEWS, Dec. 12,1998, at E7. The Washington initiative states in relevant part that "[t]he state shall not discriminate against, or grant preferential
treatment to, any individual or group on the basis of race, sex, color, ethnicity, or national origin
in the operation of public employment, public education, or public contracting." Initiative 200,
sec. 1(1). Washington Office of Secretary of State's Voter Services Division, State of Washington
Voters Pamphlet 30 (18th ed. 1998).
2. Proposition 209 (Prop. 209) was entitled "Prohibition Against Discrimination or Preferential Treatment By State and Other Public Entities" and was passed by the California Electorate
on November 5, 1996. See Proposition 209, California Ballot Pamphlet, General Election, Nov. 5,
1996. Prop. 209
"[p]rohibits the state, local governments, districts, public universities, colleges, and schools, and
other government instrumentalities from discriminating against or giving preferential treatment
to any individual or group in public employment, public education, or public contracting on the
basis of race, sex, color, ethnicity, or national origin."
3. Hopwood v. Texas, 78 F.3d 932 (5th Cir. 1996) cert. denied, 518 U.S. 1033 (1996)(The 5th
Circuit prohibited the University of Texas School of Law from using race or ethnicity as a factor
in the selection of applicants, effectively terminating the school's affirmative action program. The
court rejected the University's argument that the goal of attaining a diverse student body was a
compelling government interest capable of satisfying the constitutional scrutiny imposed by the
Equal Protection Clause.).
4. On December 3, 1997, the Center for Individual Rights, a conservative "public interest"
organization, filed suit against the University of Michigan Law School, on behalf of a white woman who had unsuccessfully applied to the Law School and claimed that the Law School, in
applying its affirmative action admissions policy, had discriminated against her on the basis of
race. See Grutter v. Bollinger, No. 97-CV-75928-DT (E.D. Mich., filed Dec. 3, 1997). See also
Gratz v. Bollinger, No. 97-CV-75231-DT (E.D. Mich., filed Oct. 14, 1997), in which plaintiffs
challenged affirmative action at the University of Michigan's undergraduate college; see Adam
Cohen, The Next GreatBattle Over Affirmative Action: A Lawsuit Against the University of Michigan Could End Racial Preferences in College Admissions, TIME, Nov. 10, 1997, at 52.
5. See Tom Brune, Now That 1-200 is Law, What's Next? UW Alters Admission Policy, THE
SEATrLE TIMES, Nov. 5, 1998, at Al.
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6
used during the O.J. Simpson trial: the idea of playing the race card. Certainly I am not alone in having been irritated by that trope since it was first
deployed, not simply because it suggests that raising concerns about racism
in the criminal justice system is merely an opportunistic ploy, but also because it leads to the incredulous assumption that there is any game remotely conceivable in which the player that holds the race card has been
dealt a winning hand.7 In American society as I know it, the player who
has been dealt the race card is the one who is probably going to lose. However, I want to re-deploy this idea of gamesmanship in this racialized debate, not to minimize the seriousness of what we are facing, but instead, to
encourage a coolheaded analysis of how best to play this political game.
As any of you 'Bid Whist' players know - this is a game that is popular in
the African American community - what you must do at the outset of our
play is to assess what you have in your hand and what your opponents have
in theirs. The objective in each round is either to win the hand by winning
all the books you have bid, or to "set" your opponents by stopping them
from winning all the books they have bid. Although the affirmative action
constituency may not currently be in any position to make and win a serious bid, I do think we can avoid utter disaster. Given our opponents bid to
completely eradicate affirmative action as we know it, I do think that we
are powerful enough to "set" our opponents. But the only way we can
effectively "set" them is to play strategically, and to play strategically, we
have to assess their strengths and ours correctly.
THEIR HAND

The first high card in our opponents' hand is their capture of the rhetorical highground through their appropriation of Martin Luther King's
edict about judging people by the "content of their character rather than
the color of their skin." This conservative sampling from Dr. King's address at the 1963 March on Washington is so pervasive that you can count
on hearing that riff any time critics try to link their anti-affirmative action
agenda to the moral imperative of eradicating racial injustice. Of course
our opponents don't roll out Dr. King's comments supporting race-con6. See, e.g., Mark Miller et al., After the Game, a Bunch of Sore Winners, NEWSWEEK, Oct.
16, 1995, at 42. (noting that during the course of the O.J. Simpson trial, the lawyers differed on a
variety of trial strategy issues, including Robert Shapiro's objection to Johnnie Cochran "playing
the race card from the bottom of the deck.").
7. For an analysis of the derisive deployment of the race card trope in the O.J. Simpson
case, see Kimberle Crenshaw, Colorblind Dreams and Racial Nightmares, in BIRTH OF A NA1997).
TION'HOOD: GAZE, SCRIPr, AND SPEcrACLE IN THE O.J. SIMPSON CASE (T. Morrison ed.,
8. Bid Whist is a partnership card game that is popular among African Americans. It is
played with a standard 52 card deck and also utilizes the 2 jokers, for a total of 54 cards. There
are 4 players consisting of 2 pairs of partners. After the deal but before play begins, teams "bid"
to determine who will call the "trump", the dominant suit in the hand. The player that makes the
highest bid will determine which is the trump's suit; that player's team must win a certain amount
of books otherwise they are "set" and will receive a negative score. Beyond the basics, there are
any number of local customs that characterize card play. For many, though, the most entertaining
part of the game is the trash-talking that goes on before, during, and often after the game is
played. To be avoided at all costs is being "run to Boston," which means that the other team has
won every book of the hand. One can only speculate how this humiliating defeat has come to be

characterized as "running a Boston."
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scious programs, or his call for a Marshall Plan for the inner-city. 9 Surely
the man who said that "a society that has done something special to harm
the negro should now do something special to help him"'" would be flabbergasted to find himself the martyr for the colorblind rhetoric of the Right
- embraced in death by many of those who opposed him in life."
Another trump card in our opponents' arsenal is their "equal treatment" card. Critics of affirmative action are advantaged by their easy ability to define equality solely in terms of being treated the same. The idea
that colorblindness constitutes equal treatment so long as everyone's race is
rendered irrelevant is effortlessly conveyed and easily digested in a society
that has long taken background inequalities as just there.1 2 The equal
treatment card plays well in this game largely because the competing proposition has not been popularized - that treating those who are different in
relevant ways as though they were the same is as problematic as treating
those who are the same differently.
Another high card in our opponents' hand, oddly enough, is ambivalence among our liberal allies about affirmative action. Although the media have often portrayed these doubts as new, in fact, many administrators,
supporters, and sponsors of affirmative action have long questioned
whether these policies reflected alternative definitions of merit or were
merely temporary departures from merit. This issue remained suppressed,
9. Martin Luther King, Jr., argued, "How then can [the Negro] be absorbed into the mainstream of American life if we do not do something special for him now, in order to balance the
equation and equip him to compete on a just and equal basis?" See MARTIN LUTHER KING JR.,
WHY WE CAN'T WAIT 134 (1964). See also MARTIN LUTHER KING, JR., I HAVE A DREAM:
WRITINGS AND SPEECHES THAT CHANGED THE WORLD

101, 104 (James Melvin Washington ed.,

1992).
10. KING supra note 9, at 134.
11. See John 0. Calmore, Exploring Michael Omi's "Messy" Real World of Race: An Essay
for Naked People Longing to Swim Free, 15 LAW & INEQ. 25, 82 (1997) (noting that the colorblindness envisioned in Martin Luther King's dream has been highjacked by David Duke, Ronald
Reagan, and Newt Gingrich and re-deployed to mean that race should not structure remedial
action, [but] that structural group harms based on race must be dealt with by individuals). See
also Kenneth Nunn, Rights Held Hostage: Race, Ideology and the Preemptory Challenge, 28
HARV. C.R.-C.L. L. REv. 63, 118 (1993) (noting that colorblindness has become the political
ideology of choice of the neoconservative right because it preserves white privilege without the
negative moral connotations associated with blatant white supremacy as espoused by George
Wallace, Strom Thurmond and David Duke). One need not rely on mere speculation to make
the connection between those who resisted integration yesterday, and those who effectively resist
it today. In many instances, the connection is simply too close to ignore. Senate Majority
Leader Trent Lott has been warmly embraced and supported by Council of Conservative Citizens (CCC) - today's reincarnation of the White Citizens Council which opposed all forms of
integration. The powerful segregationist White Citizen's Councils were often regarded as 'the
Klan in suits.' Mr. Lott has appeared before the CCC on numerous occasions, vowing to maintain their common heritage. That common heritage was apparently passed on to Mr. Lott by his
uncle, Arnie Watson - Watson is a former state senator who was also a one-time head of the
White Citizens Councils. See Kevin Merida, 3 Consonants And a Disavowal; The More You Ask
Trent Lott About His Ties to The White-Supremacist CCC, the Less He Has to Say, WASH. POST,
March 29, 1999.
12. Of course, Anatole France long ago penned a succinct critique of this empty idea of
equality, but his subtle quip is far too genteel to survive in today's public discourse of drive-by
sound-bites. France satirized formal legal equality by stating that the "the majestic equality of the
law ... forbids the rich as well as the poor to sleep under bridges, to beg in the streets, and to
steal bread." ANATOLE FRANCE, LE Lys ROUGE 111-23 (1894), quoted in THE OXFORD DICTIONARY OF QUOTATIONS 292 (Angela Partington ed., 4th ed.1992).
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however, as many institutions of higher learning chose to camp behind the
diversity rationale for race-conscious policies even as they held constant
the same notions of merit that helped create the racially-exclusionary character of the institution that needed "diversification" in the first place. Liberal supporters have managed to have it both ways for some time. They
are being challenged to resolve this tension now that anti-affirmative action
measures have undercut the availability of "diversity" policies to make up
for the exclusionary effects of traditional criteria. Unfortunately, the reliance on numerical indices of merit is so deeply entrenched in the academy
that there have been few efforts to mount a serious re-examination of the
use of tests scores and other traditional criteria for determining merit. This
reluctance is apparent even in institutions with long-standing, successful affirmative action programs.
Another card that lies hidden in our opponents' hand is prevailing stereotypes about Black13 under-achievement. While this card sometimes
wins a book played alone, it's most effectively played alongside our opponents' trump: the card that presents African Americans as the principle
beneficiaries of affirmative action. As Luke Harris has argued, the policies
at issue in Bakke, Hopwood and other cases have most commonly been
portrayed as programs targeting African Americans. 4 Yet, the programs
at issue in both Bakke and Hopwood operated largely to the benefit of
Latinos and Asians. Also distorted in contemporary portrayals of affirmative action beneficiaries is the heavy participation of white women. White
women are virtually invisible in much of this debate, yet this invisibility is
in marked contrast to their widespread presence in a host of programs
targeted at women.' 5 These elisions aren't simply numerical in nature; they
are conceptual distortions that allow stereotypes long associated with African Americans to stigmatize these policies as undeserved hand-outs to a
"less-talented and unmotivated" minority rather than as programs designed
to uncover the potential of millions of Americans of many hues and of both
genders. Apparently, miscegenation's one drop rule applies to affirmative
action: because such programs do benefit some African Americans it has
become an African American program subject to all the negative connotations historically linked to Blackness regardless of the racial identities of
most of the beneficiaries. This problem is especially insidious because the
race-specific nature of the attacks requires us to address directly beliefs
that are specifically anti-African American. Yet, foregrounding this antiAfrican American bias may have the perverse effect of confirming the dis13. I shall use the terms 'African- American' and 'Black' interchangeably. When using
'Black,' I shall use an upper-case 'B' to reflect my view that Blacks, like Asians, Latinos, and
other 'minorities,' constitute a specific cultural group and, as such, require denotation as a proper
noun.
14. Luke Charles Harris & Uma Narayan, Affirmative Action and the Myth of Preferential
Treatment: A Transformative Critique of the Terms of the Affirmative Action Debate, 11 HARv.
BLACK LETIR J. 1 (1994).
15. For example, white women have been the prime beneficiaries of affirmative action. Nevertheless, their beneficence compared to that of African Americans, has remained largely unchallenged in contemporary affirmative action debates. See Lisa Anderson, Women Escape
Affirmative Action Feud, CHI.TRIB., May 16, 1995, at 1, 8; see also Steven A. Holmes, Defending
Affirmative Action, Liberals Try to Place the Debate's Focus on Women, N.Y. TIMES, Mar. 2, 1995
at Bi.
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torted picture of the beneficiary class that makes the anti-Black sentiment
applicable to the programs in the first place. If the beneficiaries were more
often imagined in terms that truly reflected the diverse group of people for
whom doors to opportunity were opened through affirmative action, it
would be far more difficult to brush off the program with a few, well-chosen stereotypes.
The jokers are high trumps in Bid Whist, and in this contest over affirmative action, the jokers are often played to capitalize on the close association between affirmative action and African Americans. The faces on
these cards are the African American spokespersons who provide cover
against attacks on the racial status quo. Ward Connerly, Clarence Thomas
and other Black spokespersons - themselves beneficiaries of these policies - urge us to believe that affirmative action lowers standards when in
fact it broadens the terms of inclusion. Although they are presented as
principled spokespersons for colorblind values, few can doubt that race is
the key factor defining their strategic value in this game. Indeed, colorconscious tactics are routine elements in the color-blind arsenal.
The jokers are played effectively with another high card, the mythical
claim that without affirmative action, equal opportunity prevails throughout the land. These myths are grounded in recent history of legal reform
that at best constituted a modest intervention against the longstanding patterns of racial exclusion. At worst, these reforms were sometimes merely
cosmetic. Indeed, given the cataclysmic upheavals that surrounded the civil
rights uprisings of the 50s and 60s, it remains surprising how little reform
was deemed necessary to make good on the promises of equality. 16 One
would think that to make a credible claim that white supremacy had been
thoroughly repudiated, there would have been a broad national conversation to determine exactly how to remake American institutions. Yet very
few individuals were relieved of institutional authority, and few substantive changes were made concerning how life in institutions across America
would be restructured.1 7 Thus, fundamental aspects of institutional life
that were shaped in the absence of non-whites remained largely outside the
scope of reform, including questions relating to how membership was constituted, how values were determined, how missions were outlined and
which communities were served. To have made a real stab at shoring up
the declaration that racism would no longer be the official policy through16. As my co-authors and I stated, "What we find most amazing about this ideological structure in retrospect is how very little actual social change was imagined to be required by 'the civil
rights revolution.' One might have expected a huge controversy over the dramatic social transformation necessary to eradicate the regime of American apartheid. By and large, however, the
very same whites who administered explicit policies of segregation and racial domination kept
their jobs as decision makers in employment offices of companies, admissions offices of schools,
lending offices of banks, and so on." See Kimberle Crenshaw et.al., Introduction to CRITICAL
RACE THEORY: THE KEY WRITINGS THAT FORMED THE MOVEMENT, (1995).
17. See, e.g., Gary Peller, Notes Toward a PostmodernNationalism, 1992 U. ILL..L. Rev.1095,
1098-99 (1992) (arguing that we must "'crack open' the veil of naturalness that marks so much of
institutional life."); see also Gary Peller, Public Imperialism and Private Resistance: Progressive
Possibilities of the New Private Law, 73 Denv. U. L. Rev. 1001 (1996) )(noting that our association of the public sphere with justice and equality was blind to the ways that the very conception
of a universal, nondiscriminatory equal opportunity could serve to produce colonized institutions
from which virtually everyone is alienated.) Id. at 1003; see also Angela Harris, Foreword: A
Jurisprudenceof Reconstruction, 82 CAL. L. REV. 741, 752 (1994).
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out the nation's institutions, something more than taking down those
"white only" signs would have been in order. Affirmative action has been
that 'little bit more' but it is largely seen as going beyond the completed
task of equalizing opportunity rather than as a small measure toward the
restructuring necessary even to approach equalization. The belief that
these legal reforms have now severed the legacy of white supremacy and
have launched us into a new era of equal treatment constitutes the starting
position of both the liberal ambivalence about and Right-wing opposition
to affirmative action.
This "been there, done that" card paves the way for another powerful
play, the use of the tragic history of white supremacy, not to shore up race
conscious methods towards its dismantlement, but to stand as a barrier to
the very programs designed to make these institutions more inclusionary.
We should add to our opponents hand the belief held by many - even
by some of its beneficiaries - that the notion of being qualified on one
hand and being an affirmative action beneficiary on the other is a mutually
exclusive proposition. Hundreds of thousands of African Americans either
are, or know individuals who would not have had the opportunity to excel
in their fields but for affirmative action. African Americans succeed every
day in both the public and the private sector, in institutions ranging from
education to corporate America, from the political stage to the courtroom,
from the entertainment industry to the small business arena. Yet this success isn't deployed nearly as often as it should be to defend affirmative
action as a policy with an impressive record of success. Perhaps this most
powerful evidence is underutilized because African Americans are reluctant to be held out as affirmative action beneficiaries. Or perhaps we are
not effective witnesses on behalf of affirmative action because their colleagues do not fully accept that without such policies, their access would
have been blocked by any number of factors that deny real opportunity to
people because of their race, gender or class. Affirmative action always
seems to be about someone else - not the person working in the next cubicle, or even the person standing in the mirror - but those hordes of "unqualified incompetents" who threaten to bring down standards and
compromise our institutional mission.
OUR HAND

Overall, the hand held by our opponents is formidable, but we should
not overlook the fact that we too have some winning cards to be played.
We need to determine how to best deploy our potential winners on our
behalf. Our hand is strengthened by a large and well-positioned constituency created from over three decades of successful affirmative action policies. According to the recent book by William Bowen and Derek Bok,
students who were admitted to competitive schools pursuant to affirmative
action programs have gone on to be remarkably successful in their careers.' 8 Indeed, along important indices they are more successful than
18. See WILLIAM BOWEN & DEREK BOK, THE SHAPE OF THE RIVER: LONG-TERM CONSEQUENCES OF CONSIDERING RACE IN COLLEGE AND UNIVERSITY (1998). Bowen and Bok set

forth the results of numerous studies documenting the academic, employment, and personal histories of approximately 45,000 students who were admitted through affirmative action programs
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their white contemporaries and more prone towards public service.1 9 Significantly, these constituencies have produced highly-placed and widelyrespected spokespersons who can speak credibly about affirmative action
20
across numerous communities. African Americas such as Colin Powell
and others who enjoy a certain acceptance among whites as exceptional
Black Americans (some call this the 'pre-trial O.J. appeal') have put a familiar face on these programs. This constituency also includes millions of
white women, many of whom are themselves or are closely associated with
opinion makers, politicians, captains of industry and other influential political actors. Surprisingly enough, we can also count certain business interests in our hand as well. Leading CEOs and business organizations have
come out against the elimination of affirmative action because it undercuts
their ability to respond to the changing conditions of today's workforce and
marketplace. 2 ' Overall, we have in our hand a card of considerable value
- diverse support for a policy that has successfully cracked open the doors
of opportunity to millions and that has strengthened a host of institutions
in the process.
An unexpected strong card in our hand is an electorate whom polls
have indicated is receptive to affirmative action policies when distinguished
from preferences. Other indications that opposition to affirmative action is
not the juggernaut that critics often invoke is the fact that despite predictions of an overwhelming victory for Prop 209, it passed by only a single
digit margin.22 The picture brightens even more based on studies that suggest that a significant number of California voters who voted for Prop. 209
to 28 "academically selective" institutions between the 1970s and early 1990s. There studies
revealed that of more than 700 Black students who would have been rejected in 1976 under a
race-neutral standard, more than 225 went on to earn doctorates or degrees in law, medicine or
business. They also found that the average earnings of all 700 exceeds $71,000, and more than
300 are leaders of civic groups and organizations. Bowen and Bok also found that the Black
graduates from elite colleges have "formed the backbone" of the African American middle class
thus, providing benefit to their entire communities. Id.
19. Bowen and Bok gleaned information from a study between the years of 1995 and 1997.
The study contains data on approximately 30,000 students who began their studies at one of
twenty-eight leading colleges and universities in 1976, and more than 32,000 who did likewise in
1989. Bowen and Bok note that Black men were "appreciably more likely than white men to
participate in the clusters of activities that include community, social service, youth, and elementary or secondary educational organizations." Id. at 158.
20. Colin Powell discussed his support for affirmative action and the role that such policies
have played in the military in his autobiography. In particular, Powell noted that "[i]f affirmative
action means programs that provide equal opportunity, then I am for it. If it leads to preferential
treatment or helps those who no longer need help, I am opposed. I benefitted from equal opportunity and affirmative action in the Army, but I was not shown preference." See COLIN POWELL,
My AMERICAN JouRNEY 608 (1995). In a speech prior to the publication of his autobiography,
Powell voiced resounding support for affirmative action. He wanted readers of his book to pay
close attention to those parts describing "how it was possible for a Black kid from Harlem" to rise
to the nation's highest military rank.
21. A recent report by the Glass Ceiling Commission, a pro-affirmative action corporate
leadership group consisting of business, legal, and political leaders, supports local government
leadership in helping women and minorities advance in the business world. Glass Ceiling Commission Report: A Solid Investment.- Making Full Use of the Nation'sHuman Capital, DAILY LAB.
REP. (BNA) No. 226, Nov. 24, 1995 at E-1. The Commission notes that the passage of antidiscrimination laws has little practical effect when adequate resources are not allocated to enforce
them. Id. at E-8.
22. Prop. 209 passed by popular vote with 54 percent in favor and 46 against. The breakdown of the vote reveals a tremendous level of racial, gender and ethnic stratification:
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mistakenly interpreted its ban on preferences to eliminate discriminatory
policies that privileged those who most often benefit from preferences -

Anglos and males.2 3 The initial defeat of an anti-affirmative action refer-

endum in Houston has been attributed to the fact that opponents of the
measure managed to re-word the proposal to eliminate this confusion.2"
Another card with some potential is the occasional recognition within
public discourse that race still shapes life chances and opportunities for
millions of people of color. Evidence of the continuing salience of race is

sometimes reflected in the media, although not often directly connected to
the ongoing need for affirmative action policies. For example, in 1991,
ABC Primetime broadcast a piece entitled "True Colors" that effectively
illustrated the value of white privilege in American society.2 5 An underNo(%)
Yes(%)
Voter
39%
61%
Male
52%
48%
Female
37%
63%
White
74%
26%
Black
76%
24%
Latino
61%
39%
Asian
The U.S. Court of Appeals for the 9th Circuit refused to block it's implementation. See Julie
Chao, A New Day For Civil Rights Prop. 209 ProtestMarch Is "Wake-up Call", SAN FRANCISCO
EXAMINER, Aug. 31, 1997, at B1. For analysis of the Prop 209 vote see LYDIA CHAVEZ, THE
COLOR BIND: CALIFORNIA'S BATrLE To END AFFIRMATIVE ACTION (University of California
Press, 1998).
23. Although public opinion is generally opposed to racial preferences, goals, and quotas,
there is far less opposition when racial preferences and goals are described as "affirmative action." A 1995 nationwide survey conducted by Louis Harris for the Feminist Majority Foundation found that 55 percent of white people think 'preference' means "hiring minorities and
women who are not otherwise qualified over qualified white men". The survey also found that
California voters initially approved of the Initiative, which says that the state "shall not discriminate against or grant preferential treatment to any individual or group on the basis of race, sex,
color, ethnicity or national origin," by a whopping margin of 78% to 16%. But when those who
favored it were told that it would "outlaw all affirmative action programs for women and minorities," support dropped to 31%. The Harris study also showed that voters believed they had been
tricked by the proposed initiative, which does not contain the words "affirmative action." See
Cathleen Decker, Backers of Affirmative Action Face Tough Task Politics, Los ANGELES TIMES,
Aug. 7, 1995 at 3. See also Dan Morain, The Times Poll 60% of State's Voters Say They Back
Prop. 209 Election, L.A. TIMES, Sept. 19, 1996, at Al (discussing poll results indicating that 43%
of registered California voters said they supported both public and private affirmative action to
help women and minorities get better jobs and education, while 37% opposed it); see also Charlotte Steeh & Maria Krysan, Affirmative Action and the Public 1970-1995, 60 PuB. OPIN. QUART.
128, 129 (1996).
24. Although the purpose of the Houston referendum was to eliminate all affirmative action
programs, it initially read: "The city of Houston shall not discriminate against, or grant preferential treatment to, any individual or group on the basis of race, sex, color, ethnicity or national
origin in the operation of public employment or public contracting." However, former Mayor
Bob Lanier persuaded the city council's majority to reword the initiative language from a ban on
"preferences" to discontinuance of "affirmative action," and the initiative was ultimately defeated by 55 percent to 45 percent. See David S. Broder, University of Michigan Becomes Next
Affirmative Action Battlefield, HOUSTON CHRONICLE, Jan. 24, 1999 at 4. But see Ron Nissimov,
City Defends Wording of Referendum, Appeals Court Weighs Affirmative Action Vote, HOUST.
CHRON., Nov. 10, 1999 (noting that a decision is still pending from a 14th Circuit panel that is
deciding whether or not to reinstate 1997 election results upholding the referendum and thus,
reverse a district court ruling that had ordered a new referendum to be conducted because the
city allegedly changed the ballot language improperly).
25. See PrimeTime Live: True Colors, (ABC television broadcast, Sept. 26, 1991) (using undercover cameras and matched testers to document blatant discrimination in employment, car
sales, and housing).

NATIONAL BLACK LAW JOURNAL

205

cover camera followed a Black man and a white man-friends who were
evenly matched in terms of education, demeanor and the like-as they attempted to settle in St. Louis over a three-week period. The video showed
that time after time the white person received benefits from simply being
white that the African American was denied. The white person received
immediate and friendly service during shopping trips while the Black friend
was either ignored or surveilled; 26 the white friend was welcomed into an
apartment after the Black friend was told that the apartment was already
taken;27 the white friend was offered a reasonable price on a car while the
Black friend was offered the same car for $2000 more; 28 the white friend
was cheerfully assisted in his job search while the Black friend was lectured
and berated;2 9 the white friend walked unmolested in a quiet neighborhood
while the Black friend was surveilled and harassed by private citizens as
26. "Shopping While Black" has now entered the lexicon of phrases describing discriminatory treatment that African Americans experience in retail settings. Patricia Williams' infamous
encounter at Benetton is one of the more familiar stories of this sort of discrimination. See PATRICIA WILLIAMS, DIARY OF A MAD LAW PROFESSOR 44-51 (1991). In response to several suits
by Black women against leading department stores, 20/20 sent an undercover camera to observe
the treatment of Black shoppers in several cities. The investigation uncovered not only the
stepped up surveillance that Black shoppers often experience, but also a striking disparity in
check-cashing and return policies. See ABC News 20/20: Under Suspicion, Security Guards Unfairly Target Black Shoppers (ABC television broadcast, June 8, 1998) (available in 1998 WL
5433617) (observing that stores throughout the United States use racial profiles as part of their
anti-theft store policies which results in widespread retail discrimination and consumer racism);
see also Regina Austin, A Nation of Thieves: Securing Black People's Right to Shop and Sell in
White America, 1994 UTAH L.Rnv. 147 (1994).
27. Housing discrimination is perhaps the most pervasive form of discrimination in the country. Lawrence Bobo found that African Americans were most likely among all racial groups to
value living in an integrated community and the least preferred among other racial groups as
neighbors. See CHARLOITE STEEH & LAWRENCE BOBO, RACIAL ATTITUDES IN AMERICA
(Harvard University Press, 1985). DOUGLASS S. MASSEY & NANCY A. DENTON, AMERICAN
APARTHEID: SEGREGATION AND THE MAKING OF THE UNDERCLASS (1993)(claiming that racial
equality in the U.S. cannot be achieved without first dismantling residential racial segregation; see
also Derrick Bell, Race, Racism and American Law 687 (3d ed. 1992) (Bell notes that
"[d]iscrimination in housing, with its vices of segregated housing patterns and inadequate and
overpriced housing for minorities, continues to be one of those areas where the law is unable or
unwilling to keep up with conditions in the real world.")
28. See Ian Ayres, Fair Driving: Gender and Race Discriminationin Retail Car Negotiations,
104 HARV. L. REV. 817 at 872 (1991). More than 180 independent negotiations at ninety car
dealerships were conducted in the Chicago area to examine how dealerships bargain. Testers of
different races and genders bargained to buy a new car using a uniform negotiation strategy. The
study was aimed at examining whether automobile retailers react differently to this uniform strategy when potential buyers differ on the basis of gender or race. The tests revealed that white
males receive significantly better prices than Blacks and women. White women had to pay forty
percent higher markups than white men; Black men had to pay more than twice the markup, and
Black women had to pay more than three times the markup of white male testers. Id. at 182.
29. A 1991 Urban Institute Employment Discrimination study involving Black and white
testers showed that 20% of the time whites advanced further in the hiring process and 12.5% of
the time whites received a job offer and Blacks did not. See What Employers Want: Job Prospects
of Less-Educated Workers, Russell Sage Foundation, New York (1996). More recently, the Russell Sage Foundation and the Harvard University Multidisciplinary Program in Inequality and
Social Policy conducted a multi-city investigation surveying 9,000 households and 3,500 employers
and found, among other things, that many employers refused to consider African Americans for
employment. The study indicated that in Detroit, for instance, unskilled, unemployed whites
needed 91 hours to find a job. African Americans in the same situation needed 167 hours. African American workers were the least preferred of all by employers interviewed. See Preliminary
Findings, The Multi-City Study of Urban Inequality, Russell Sage Foundation (1999).
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well as the police.3" And of course, on the way back to the studio in New
3
York, a taxi sailed by the Black friend and picked up the white friend.
This experiment supports the claim that discrimination is an everyday occurrence in America, one that not only harms non-whites but also provides
tangible benefits to whites as whites. Indeed, despite rhetorical denials, the
disproportionate benefits of whiteness seem to be well-appreciated by most
of those who hold such privileges, as made evident in an experiment performed by Andrew Hacker.3 2 Hacker asked several white college students
how much money they thought they should receive in damages if they were
accidentally and irreversibly turned Black. Most white students thought
that 100 million dollars would not be quite enough compensation, indicating their firm belief that whiteness has a value in this society that would be
costly to relinquish. 33 This frank recognition that race marks real advantages in American society should be captured to counter assertions that
affirmative action is an unfair preference rather than a modest effort to
disgorge and partially neutralize widespread white privilege.34
30. Of course the existential offense of driving, shopping, and walking while Black is now
broadly acknowledged in the media. See generally Angela J. Davis, Race, Cops, and Traffic Stops,
51 U. MIAMI L. REV. 425, 425 (1997) (noting "presumptive social offense... described as 'Driving
While Black"'); see John Lamberth, Driving While Black; A StatisticianProves that PrejudiceStill
Rules the Road, WASH POST., Aug. 16, 1998, at Cl. Although the U.S. Supreme Court has not
expressly used the term "Driving While Black," it has appeared in decisions by lower courts. See,
e.g., Washington v. Lambert, 98 F.3d 1181, 1188 (9th Cir. 1996) ("There's a moving violation that
many African-Americans know as D.W.B.: Driving While Black." (quoting Henry L. Gates, Jr.,
Thirteen Ways of Looking at a Black Man, NEW YORKER, Oct. 23, 1995, at 59)). While driving
and shopping have received the lions share of the public's attention, walking while Black in white
neighborhoods has long been seen by police as an indicator of potential crime-in-the-making, and
by Blacks as yet another predictable occasion for harassment. One California citizen, Edward
Lawson, took issue with the police practice of detaining African Americans in white neighborhoods and refused to produce identification when asked. The case led to the decision in Kolender
v. Lawson, 461 U.S. 352 (1983) in which the Supreme Court determined that American citizens
were not required to produce identification. The Supreme Court, in an opinion written by Justice
O'Connor, held that the statute was unconstitutionally vague by failing to clarify what was contemplated by the requirement that a suspect provide "credible and reliable" identification. Id.
Most recently, the Second Circuit Court of Appeals affirmed a lower court decision that affirmed
the constitutionality of a police investigation in which all Black men at SUNY Oneonta and the
surrounding community were questioned in relation to a robbery. The court reasoned that the
investigation did not violate the 1 4 th amendment because the singling out of Black men did not
constitute a racial classification, but merely a physical description of a suspect. See Brown v.
Oneonta, 1999 WL 973532 (2d Cir. 1999).
31. Most recently, Danny Glover filed a formal complaint against the New York City's Taxi
and Limousine Commission, charging discrimination, and proposed that all taxi drivers take a
course in diversity training. The Lethal Weapon star and former cabdriver has helped draw
greater public attention to the discriminatory profiling practices of taxi drivers. In response,
Mayor Rudolph Giuliani vowed to create an undercover team of police officers that will document, investigate and target cab drivers who deliberately pass individuals up on the basis of race.
Giuliani also noted that the city would consider filing misdemeanor charges against these drivers
and would also study whether the city can legally seize their cabs. See Michael Ellison, Giuliani
Moves to Curb Racist New York Cabbies, THE GUARDIAN, Nov. 12, 1999.

32.

ANDREW HACKER, Two NATIONS: BLACK AND WHITE, SEPARATE, HOSTILE, UNEQUAL

32 (1992).
33. Chris Rock made a similar point about the value of white skin privilege on his recent cd,
"Bigger & Blacker". "Even the white usher in this place wouldn't want to change places with me,
and I'm rich!" CHRIS ROCK, BIGGER & BLACKER (MCA 1999).
34. As Cheryl Harris argues, ". . .affirmative action implicitly challenges the sanctity of the
original and derivative present distribution of property, resources, and entitlements, and it directly confronts the notion that there is a protectable property interest in whiteness. If affirma-
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We should also target our strategy to reach the many Americans sincerely concerned with effectuating equality but who remain ambivalent
about affirmative action because they view it as constituting some sort of
departure from merit. Here we must play our trump regarding tests, specifically, that test scores and other criteria used to measure merit have not
been shown to be predictive of professional attainment. This fact is backed
up by disclaimers issued by the testing industry itself.35 They have repeatedly stated that the use of standardized tests to rank candidates along the
assumption that a higher score correlates with "more qualification" is an
abuse of the test. Many, if not most institutions of higher learning misuse
test scores in this way. Indeed, differences in test scores that lie within the
margin of error can often make a difference in whether an applicant is admitted or not.36
Not only is the heavy reliance on tests problematic in light of their
dubious predictive value, such reliance is also indefensible in light of significant performance gaps across race. Claude Steele, one of the leading researchers currently studying racial gaps in testing, has found that the
performance gap grows or disappears based on the students' fears of confirming negative racial stereotypes.37 Of course, entrance exams are the
tive action doctrine were freed from the constraint of protecting the property interests in
whiteness-if indeed, it were conceptualized from the perspective of those on the bottom-it might
assist in moving away from a vision of affirmative action as an uncompensated taking and inspire
a new perspective on identity as well." Cheryl Harris, Whiteness as Property, 106
HARV.L.REv.1709 at 1788 (1993), reprinted in Crenshaw, et.al., CRITICAL RACE THEORY: KEY
DocuErcNwrs THAT FORMED THE MOVEMENT 289-90 (1997).
35. In the midst of a recent debate over whether to make SAT tests optional, Nancy Cole,
President of the Educational Testing Service (ETS) publicly stated in a New York Times advertisement that SAT tests are not designed to measure intelligence or overall success in college. In
particular, Cole noted that "The data are clear that no single definitive measure of accomplishment exists." See Louis Freedberg, Some Colleges Drop Requirement for SAT, S.F. CHRON., Nov.
12, 1997, at A13. Cole has also noted that "[e]quating test scores with merit creates a mythology
inconsistent with the reality of the data." See also Kimberle Crenshaw, Fighting the Post-Affirmative Action War, Essence, July 1, 1998. See also NICHOLAS LEHMAN, THE BIG TEST: THE SECRET HISTORY OF AMERICAN MERTOCRACY (1999) (offers social history of and exploration into

how the politics of American meritocracy turn on the issue of race while providing compelling
insight into key players behind the development of the E.T.S. and describes the connection between the use of standardized tests and current affirmative action debates).
36. It is curious why the "same treatment" argument against affirmative action isn't leveled
against this use of tests itself. Problems with validating the test in terms of job performance,
along with the differential treatment of candidates who according to the margin of error, may in
fact have the same score and are therefore similarly situated to those who are admitted, could be
marshaled to support an argument that candidates who are essentially the same are being treated
differently. Of course, for critics of affirmative action, the argument isn't legally as attractive
because the harmed class can't be described as victims of reverse discrimination but rather as
victims of arbitrary institutional policies. The former claim warrants a higher standard of review;
the latter can pass constitutional muster through simple rational basis review. This doesn't entirely explain the choice in political terms, however, since the initiatives and propositions being
introduced to oppose affirmative action are rewriting the relevant laws. A more complete explanation, it seems, would have to include the assumption that most Americans accept that tests do
constitute an objective measure of merit, and that even ambivalence about this can be shored up
by attaching race to the issue.
37. Claude Steele, a Professor of Psychology at Stanford University, has investigated the
testing underperformance of high achieving African Americans, and has theorized that the cause
of this underperformance comes from the threat that the test will confirm negative stereotypes
about African Americans. Performance gaps between Black and white students were greatest
when they were given cues indicating that a test was an aptitude test. When students were told
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quintessential high stakes aptitude tests - African American performance
is most likely to be suppressed by the heavy and unavoidable presumption

of intellectual inferiority that most African Americans are exposed to in
one way or another throughout their lives.
A related argument addresses those who support diversifying institutions of higher learning, yet believe that affirmative action is no longer necessary to accomplish that goal. Many of these lukewarm supporters of
affirmative action seem to assume that we have reached a certain level of
integration that can now be self-perpetuating. Unfortunately, these erst-

while supporters have no accurate assessment of how important these policies have been in providing opportunity for generations of beneficiaries,

nor how important they continue to be in maintaining those opportunities
in the future. With the programs of California and Texas in meltdown, we

now have clear evidence of the devastating reduction in the admission of
African Americans and Latinos that results from the cut back in affirmative action." Moreover, this hemorrhaging of students of color will only
increase the matriculation of white students by only a few percentage
points.3 9 Certainly these losses should be the antidote to the fantasies that

we can easily maintain the marginally-integrated nature of American institutions without affirmative action.
Of course, the meager increase of white students and students from
some Asian ethnicities after the demise of affirmative action follows from
the oft-noted fact that there simply are not enough seats in higher education to accommodate all the disappointed white applicants who believe that
they would have been admitted were it not for affirmative action policies.
that the same test was not an aptitude test, Black students performed up to their expected level.
See Claude Steele, A Threat in the Air: How Stereotypes Shape Intellectual Identity and Performance, 52 AM. PSYCHOL. 613, 613-29 (1997); see also Claude M. Steele & Joshua Aronson, Stereotype Threat and the Test Performance of Academically Successful African Americans, in THE
BLACK-WHITE TEST SCORE GAP 401, 422 (Christopher Jencks & Meredith Phillips eds., 1998).

38. Currently, there are only 2 Blacks out of a class of 286 first year students at UCLA Law
School. Students at UCLA have led ongoing protests against the "resegregation" of the school.
See Bob Pool, Protest Over UCLA Law School 'Resegregation' Education, Los ANGELES TIMES,
Oct. 22, 1999; see Amy Wallace & Bettina Boxall, Chancellors Say Prop. 209 Would Hurt Education, L.A. TIMES, Oct. 21, 1996, at A3 (school administrators said Proposition 209 would turn
their campuses into bastions of Asian Americans and whites, cutting attendance of Blacks and
Latinos-already a relatively small number-by at least half); see Jayne Noble Suhler, Minority Enrollment Increases at Texas Universities, But Schools Still Show Diversity Disparities, DALLAS
MORNING NEWS, Oct. 23, 1999 at 6A (noting that number of Black freshmen enrolled at the
University of Texas at Austin in 1998 totalled 1998 - down 33% from 1996). See also Statistics
on Texas Higher Education, Texas Higher Education Coordinating Board (1998); see also Adam
Cohen, Back to Square One, TIME, Apr. 20, 1998, at 30; see also Ethan Bronner, Two Minority
Groups in Admissions Fall at U. of California,N.Y. TIMES, Apr. 1, 1998, at Al ("At the University of California at Berkeley, the most selective public university in the country, African-Americans, Mexican-Americans, Hispanic Americans and American Indians together made up 10.4%
of the total pool of admitted freshmen for 1998. In 1997 they made up 23.1 percent.").
39. As Bowen and Bok analogize, motorists looking for parking are often frustrated at the
sight of the several handicapped parking spaces believing that absent the reservation of those
spaces, they themselves would occupy the space. In reality, a very small percentage of those
drivers would actually get the space were the handicapped parking policy eliminated, thus, constituting only a remote benefit for the non-handicapped driver, but substantial loss to the handicapped drivers. Indeed, doing away with "the reserved space would have only a minuscule effect
on parking options for non-disabled drivers," but many irrationally blame the policy when they
have trouble finding a spot. See BOWEN AND BOK supra note 18, at 36.
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Affirmative action may have been an easy target for those disappointed
applicants, but in reality, it is the fact that demand for seats far exceeds
supply, rather than the existence of affirmative action, that has been the
cause of their disappointment.
Another card we have to play is the similarity in today's attacks on
affirmative action to the attacks on other racial equity measures of the past.
We should be able to use these similarities as a way to reframe the debate
away from preference and towards social justice. Anti-preference arguments have long been used to undermine social policies meant to facilitate
equitable treatment. As long ago as 1883, the Supreme Court struck down
civil rights laws in part on an argument that framed such protections as
preferential.4" The Court admonished the newly freed African Americans
that they would have to cease expecting to be the 'special wards of the
state' and that they would have to protect their interests in the way that
everybody else did. The idea that civil rights protections constituted a preference less than two decades after the end of slavery embodies the notion
that absent these legal "preferences," the way that Blacks experienced life
was normatively acceptable. Of course, by today's lights, no doubt some
would argue that the anti-preference arguments of yesterday are simply
different from those of today. Unlike affirmative action, they might argue,
civil rights laws did not create preferences but simply guaranteed equal
treatment. Yet this apparent distinction is ephemeral. In order to accomplish equal treatment in that post-bellum world, extraordinary measures
had to be taken to alter the standard behavior of social actors. Taking
those extraordinary measures - a departure from the normal way the
freedmen were treated - was considered a preference, just like today. In
fact, the anti-preference arguments mounted against affirmative action today were marshaled even against Brown v. Board of Education.41 Herbert
Weschler's famous worry that absent the discovery of a neutral principle,
integration was just a preference for Black interests over white interests,
simply re-deployed the notion that certain interventions on behalf of African Americans were institutionally suspect.42 Today's anti-preference discourse is simply the latest installment of this long historical argument.
There are also Plessy-like elements in the current retrenchment that
we should reveal. One of the key points in Plessy v. Ferguson was the idea
that if race was treated symmetrically, the actual meaning and function of
the segregation wasn't constitutionally significant.4 3 Thus, in Plessy, the
courts found segregation constitutional so long as Blacks and whites were
equally disabled from sitting in the others' cars. There is a similar argument taking place in the current attack on affirmative action. The argu40. See The Civil Rights Cases, 109 U.S. 3 (1883) (J. Bradley noting that "[w]hen a man has
emerged from slavery, and by the aid of beneficent legislation has shaken off the inseparable
concomitants of that state, there must be some stage in the progress of his elevation when he
takes the rank of a mere citizen, and ceases to be the special favorite of the laws, and when his
rights as a citizen, or a man, are to be protected in the ordinary modes by which other men's
rights are protected.") Id. at 25.
41. 347 U.S. 483 (1954) (Brown I) (invalidating Jim Crow segregation of public schools).
42. Herbert Wechsler, Toward Neutral Principles of ConstitutionalLaw, 73 HARv.L.REv. 1,
26 (1959).
43. Plessy v. Ferguson, 163 U.S. 537 (1896).
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ment today is that whites and non-whites are treated equally if they are
treated symmetrically and they are treated symmetrically so long as their
race is ignored." Thus, in the same way the Plessy argument ignored the
asymmetrical social conditions of segregation and rendered the policy constitutional through a narrow focus on the law's mutual exclusion of Black
and whites from each others' cars, the current doctrine echoes that analysis
through the embrace of colorblindness. By these lights, equal treatment
prevails so long as race is equally ignored. Of course, so long as race itself
is an asymmetrical social concept, colorblindess will simply reproduce those
asymmetries in the name of racial equality.
The challenge in playing this card effectively is in finding ways of making this complex argument palpable to the American public. We need to
develop popular translations of these points. One translatable metaphor
45
that I've begun to use to describe this dynamic is "the color-blind hustle."
The color-blind hustle refers to the explicit race-conscious use of African
Americans to front the call for color-blind social policies. The moves in the
hustle should be fairly familiar. A ready example was when George Bush
nominated Clarence Thomas to the Supreme Court and with Thomas at his
side, made a straight-faced declaration that race had absolutely nothing to
do with his appointment. That was a signature moment in the color-blind
hustle, for virtually everyone - supporters as well as detractors - understood that Thomas' race was a determinative factor in his rise to the top of
the list. Bush and Thomas' lead was backed up by opponents of affirmative
as the convenaction who kept their silence during the nomination even
46
the Pips' faLike
over.
tionally 'better qualified' candidates were passed
vocals,
powerful
mously crisp pantomiming of Gladys Knight's
that
fiction
the
staging
conservatives stood behind the nominee carefully
is
merit
that
insistence
their
this nomination was perfectly consistent with
is
colorblindness
to
commitment
colorblind. The hustle reveals that their
racespecific
a
packages
that
merely a performance, a political rhetoric
conscious agenda.
Along with the hustle, we should step up our efforts to politicize the
double standard created through the singular focus on eliminating colorconscious policies while leaving in place a host of other preferential policies. We should highlight the functional realities of the situation, that is,
that schools in California and Texas can explicitly shape admission's policies to yield more football players, lacrosse players, golf players, tennis
players, saxophonists, violinists, New Yorkers, Montanans, those born in
the state, those who live outside the state, second and third generation legacies, sons and daughters of contributors, cheerleaders champion chess
players and ROTC soldiers, but not under any circumstances, colored folks.
All of these preferences benefit some applicants while excluding others, yet
there is no consternation expressed about the deserving applicant with a
higher test score who was passed over to admit the son of a donor or a
44. Id. at 551.
45. See Kimberle Crenshaw, Clarence Thomas, the Law and the Color-Blind Hustle, NEWSDAY, AUG. 9, 1999 at B6.
46. For a revealing behind-the-scenes account of the race-based campaign to secure Thomas'
seat on the Supreme Court, see JANE MAYER & JILL ABRAMSON, STRANGE JUSTICE: THE SELLING OF CLARENCE THOMAS (1994).
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daughter of an alum. Notions of desert seem suddenly malleable when the
objective is to shape a class around a host of priorities that the elite prefer.
There, the barriers of merit part and armies of differently-qualified applicants march through. Yet when racial justice is on the table, suddenly merit
is reconstituted as a rank order in which facilitating the inclusion of people
of color is limited by equity concerns of the presumptively better-qualified.
The bottom-line seems to be that what we can do for every other interest
we simply cannot do for people of color.
Critics of course claim that race is different, but the question is, which
way this difference cuts. If anything, the difference makes the case stronger
for applying deferential criteria to traditionally excluded groups rather
than to those who can point to no systematic exclusion or history of devaluation. Indeed, preference for legacy admits is just another competitive advantage on top of a host of others; preferences for geographic distribution
is at this point in history, serendipitous. In fact, we should be skeptical
toward the "yes, but race is different" line as it has served as a long-standing justification for why the American promise of equality failed to protect
people of color and denied them the privileges of belonging.
TRUMPING THE OPPONENT: CONSTRUCTING OUR TEN-POINT STRATEGY

These are the hands that the various sides have been dealt. The case is
close enough that skill and coordination in the way we play the game might
determine the outcome. It is possible that we can thwart the bid of the
right to end affirmative action, but in order to do so, all of our players have
to come out, they have to be vocal, they have to be committed and they
have to be coordinated. Our task now is in figuring out ways of consolidating progressive support for affirmative action, reaching out and persuading
our liberal and centrist allies about the continuing need for affirmative action and finding the best ways to defend it. In conclusion, I'll summarize
quickly my own somewhat randomly selected ten-point plan toward that
end.
First, we should encourage affirmative action beneficiaries to come out
of the shadows. We should cast light not only on individual examples of
affirmative action's success, but also on institutions such as universities,
corporations, the armed forces and others where affirmative action has effectively opened doors to utilize more fully the skills and talent of a wide
variety of people.
Second, we should step up the challenge in the courts and in the media
against the belief that affirmative action and preference are co-extensive
terms. The fact that Prop. 209 has now outlawed preferences and discrimination should not without more render all affirmative action programs unconstitutional. Whether an affirmative action program constitutes a
preference is an assertion that has to be proved, not assumed. Unfortunately, many administration officials assume that just because Prop 209,
SP-1 and other "anti-preference" initiatives have passed that must now
eliminate their affirmative action programs and adopt formally color-blind
policies to comply. This response is both too much and too little. The assumption that color-consciousness equals preference, and that color-blindness equals non-discrimination is precisely the proposition that needs to be
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proved, not simply asserted. Before a particular affirmative action program can be shown to be a preference, it would seem that it would have to
be predicated on some showing that the mode of distributing slots absent
the policy is non-discriminatory. Indeed, Prop. 209 explicitly prohibits discrimination, and institutions are obligated to take measures to eliminate
that discrimination. Therefore, rather than constituting a preference, affirmative action programs function as corrective non-discriminatory measures. Yet so far, no school that has eliminated its affirmative action
program has undertaken to substantiate that its mode of admissions is in
fact non-discriminatory. These institutions should be encouraged to resist
eliminating these programs unless critics can shoulder the burden of proving that the programs constitute a preferential rather than equitable policy.
Third, we need to mobilize professionals by revealing how tests are
increasingly used as new barriers to opportunity. As a consequence, the
pipeline is slowing to the point that the meager numbers of profess people
of color may not be replenished. I have been coming across parents who
credit their own success to the doors that affirmative action opened, but
who assume that the current crisis will not affect their children because
they have been able to provide them with a competitive education. But
affirmative action is not necessarily about under-education but about the
use of tools that do not fully predict the potential of anyone, much less the
future performance of members of under-represented groups.
Fourth, institutions with a history of affirmative action should be encouraged to do longitudinal studies about the effectiveness of these policies. The Bowen and Bok study should be replicated by every institution
that hopes to maintain its affirmative action program. Both UCLA and
Columbia Law Schools have a long history of affirmative action but it
seems neither has an accurate picture about what alums admitted under
these policies have accomplished. We can make some rhetorical headway
against the exclusionary use of admissions criteria, but the best evidence is
in the success of thousands of individuals whose achievement would not
have been possible had test scores and other "objective" criteria limited
their access to education in the first place.
47
Fifth, we need to issue a substantive challenge to the testing industry.
Although the industry has issued disclaimers regarding the unauthorized
ways that these tests are used, they have not taken steps to sanction those
institutions that admit students in rank order of their test scores. Their
official position is that they oppose the misuse of their product, but then
again, so does Smith and Wesson. We need to press the industry to do
something more than to merely issue statements about the problem.
Sixth, we should consistently find ways to make white class privilege
visible. It is not broadly known that many more white applicants are admitted to elite schools based on preferences than students of color are ad48
mitted based on affirmative action. We need to collect and distribute
47. See generally LEHMAN supra note 35.
48. See, e.g., MICHAEL TOMASKY, LEvr FOR DEAD 152 (1996) (arguing that "legacy is the
biggest affirmative action program on campuses today"); Paul Finkelman, The Color of Law, 87
N.W. U. L. REv. 937, 987 (1992) (describing alumni preferences as "affirmative action for the
sons and daughters of the Ivy League .... "); Mark Megalli, So Your Dad Went to Harvard: Now
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data about who gets what and how across all American institutions. Surely
there is an opportunity crisis, however Americans across the board would
be benefitted by re-directing their angst at some of the more fundamental
ways that opportunity is meted out selectively.
Seventh, while we are uncovering the way privilege and preferences
really work, it would be useful to follow the money train behind these antiaffirmative action crusades to the wealthy Right wing Foundations that are
financing this agenda. These anti-affirmative action initiatives and suits are
often assumed to arise naturally from grassroots efforts, yet these campaigns are top-down enterprises that stoke resentment and mis-direct anxieties in a way that benefit only a few.
Eighth, we should disabuse the public of the belief that attention to
class alone will solve the affirmative action crisis. It has been popular of
late to make the more politically palatable move of supporting class-based
rather than race-based affirmative action.49 This makes for some interesting bedfellows among conservatives whose attention to class usually
amounts to bashing the poor and progressives who have often seen race as
a distortion from the "real" issue of class. Of course, economic stratification is real and growing in America, and some of the more successful affirmative action programs have incorporated class integration into their
efforts. But class does not capture the full extent to which race still misshapes participation in American institutions and attending only to class
will do little to address the re-segregation that follows the demise of affirmative action. One need look no further than the recent entering classes of
UCLA Law School whose experiment with class-based affirmative action
did yield a different class, but one with an average of only five African
Americans per year. Race is simply not a proxy for class, and to assume so
is to embrace the myth that opportunity has been equalized along racial
lines.
Ninth, we should learn and train others about the media and about
how to engage in effective advocacy about affirmative action in a way that
is informed by new scholarship and new information. We could each stand
to improve our media literacy by recognizing and contesting the many ways
that coverage of social issues constitutes the narrow parameters of the debate. Interventions designed to retain affirmative action and other policies

What About the Lower Board Scores of White Legacies?, J. BLACKS HIGHER., Spring 1995, at 71,

72 (finding that despite weaker GPAs, extracurricular activities, and SAT scores, legacy applicants enjoy twice as great a chance of being admitted to Harvard and Yale and almost three times
as great a chance of being admitted to Princeton). A U.S. Department of Education Office of
Civil Rights investigation of Harvard found that legacy preferences disproportionately help white
applicants, because 96% of all living Ivy League alumni are white. Id. at 72. In their investigation of Harvard, the Office for Civil Rights found specifically that the use of preferences for
legacies and athletes disproportionately benefitted whites. John D. Lamb, The Real Affirmative

Action Babies: Legacy Preferences at Harvard and Yale, 26 COLUM. J. L. & Soc. PROBs. 491, 509

(1993) (citing Statement of Findings of Office for Civil Rights, Compliance Review 01-88-6009,
43).
49. See Harris & Narayan, supra note 14, at 3 (discussing Cornel West, Ellis Cose and others
expressing preference for class based affirmative action in the face of their otherwise trenchant
critiques of race-based inequalities in the distribution of benefits and burdens in American
society).
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have to both broaden the scope of the debate and allow larger numbers of
non-traditional voices to be heard in that debate.
Tenth, we should link contemporary issues to one another in our
thinking and work. What can we discern about the likely future of millions
of Americans by considering in toto the retrenchment in affirmative action,
the de-funding of public education, the upward re-distribution of wealth,
the retraction of the social safety net, and the unprecedented expansion of
the prison industry? Plotting these trends over the next fifty years leads to
a future that is considerably less rosy than the images promulgated by those
critics anxious to get beyond the policies they consider to be divisive, expensive, or counterproductive.
Perhaps because we are in a major historical transition, there is a
greater tendency to assume that the mere passage of time will carry us into
a future that we would all want to live in. But the future that awaits us is
one that is created today by a host of ill-considered policies that sacrifice
long-term social growth for short-term political gains. To alter that future,
we not only must put a foot in the closing door, we have to muster the
strength to reverse the momentum and to open the door even wider. It
certainly is a matter of faith to believe it possible, but in this we are no
different from those whose legacy of resistance and change we now inherit.

